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Who we are
The Australian Lawyers Alliance (ALA) is a national association of lawyers, academics and
other professionals dedicated to protecting and promoting justice, freedom and the rights
of the individual.
We estimate that our 1,500 members represent up to 200,000 people each year in Australia.
We promote access to justice and equality before the law for all individuals regardless of
their wealth, position, gender, age, race or religious belief.
The ALA started in 1994 as the Australian Plaintiff Lawyers Association, when a small group
of personal injury lawyers decided to pool their knowledge and resources to secure better
outcomes for their clients – victims of negligence. While maintaining our plaintiff common
law focus, our advocacy has since expanded to criminal and administrative law, in line with
our dedication to justice, freedom and rights.
The ALA is represented in every state and territory in Australia. More information about us
is available on our website.1
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www.lawyersalliance.com.au.

Introduction
The Australian Lawyers Alliance (ALA) welcomes the opportunity to have input into the
issues raised by the Insurance in Superannuation Working Group’s (ISWG’s) Consultation
Paper: Insurance in Superannuation Code of Practice. This submission makes comments on
feedback questions B.1 through to B.11. We also offer some additional comments at
paragraphs 31 to 45 below. We are available to discuss any of the below in further detail if
that would be of assistance.
We see the proposed Insurance in Superannuation Code of Practice (the Code) as
representing good progress on the key objectives of the ISWG and believe that, with
refinements, it will result in improvements in members’ insurance and investment
outcomes. It will also assist the industry to rebuild public trust and confidence in the value
of automatic death and disability insurance provided through superannuation. That will in
turn help to ensure that super fund members and their families continue benefit from low
cost, high quality insurance in the event of death or disability.
We do however see a number of gaps and some problems in the Code as currently proposed.
Our submissions below should be read in conjunction with the previous submissions made
in respect of each ISWG discussion paper.2 Regrettably, we must note that that despite
offering to participate in the external consultation group formed by the ISWG on numerous
occasions, we were not included. As one of the largest stakeholders involved in consumer
advocacy in insurance within superannuation, we are surprised and disappointed at being
omitted from that process. We continue to offer our availability for consultation and hope
that this offer is taken up soon.

2

ALA’s submissions to ISWG: Account balance erosion due to insurance premiums, 7 April 2017,
https://www.lawyersalliance.com.au/documents/item/878; Claims handling, 10 May 2017,
https://www.lawyersalliance.com.au/documents/item/879; and, Member communication and
engagement, 2 June 2017, https://www.lawyersalliance.com.au/documents/item/886.
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B.1 Scope of the Code
1. A range of measures is possible but we suggest one or more of the following:
a. a trustee who does not agree to be bound by the Code should be ineligible to
have a MySuper product, meaning its fund could not be a default product for
employees who have not nominated a fund;
b. a trustee who does not agree to be bound by the Code should be charged a
substantial loading on the fees per complaint paid to Australian Financial
Complaints Authority.
2. This is a matter for trustees to comment on.
3. This is a matter for trustees to comment on.

B.2 Premium limits
4.

The proposal to cap premiums as a percentage of salary is appropriate in principle,
however the modelling used to reach the cap amount must be reliable and balanced. A
1 per cent approach for members aged 25 and over does not appear to allow sufficient
flexibility for different demographic cohorts and the exception at clause 10 of the Code
is too narrow. For example, it would not cover workplaces, particularly government
organisations that contribute more than the Superannuation Guarantee (SG) rate of 9.5
per cent. Furthermore, any standards set will need to be reviewed, as SG rates increase
above 9.5 per cent.

5. This is a matter for trustees to comment on.
6. This is a matter for trustees to comment on.
7. It will, as ever, be essential for trustees to ensure that they strike the best possible
insurance arrangements for their members through robust tender processes. This

5

requires avoiding any conflicted in-house cross selling whereby the trustee insures with
an insurer that is part of its corporate group.
8. The KPMG modelling appears to address this matter.
9. The impact will be that many members with reduced cover within a cohort (subject to
geographical and other variances) will become more underinsured and will be
disadvantaged if they become disabled or die. For example, some members under the
age of 25 do have dependants and high levels of debt. It is vital that such members are
able to opt into default cover provided to older members without being subjected to
any underwriting requirements that exceed those applied to older members with
default cover. To do otherwise, without a body of data to support a higher risk to the
insurer, would be to improperly discriminate against the younger cohort.

B.2 Cancellation and cessation of cover
10. Similarly to 9, above, those who apply to have default cover reinstated after losing it due
to a lapse in contributions ought not to be subjected to any underwriting requirements
over and above those used for other members with default cover. We are not aware of
any grounds for the assertion that this is justifiable on the basis of anti-selection risk.
That seems to assume that the reason for the lapse in contributions was related to injury
or illness when it is just as likely to be due to pregnancy or a change in employment. In
any case, the members applying will be subject to the usual blanket underwriting
conditions such as ‘active employment’ tests.
Further, the term ‘health assessment’ at clause 4.28 is not defined and its lack of clarity
is likely to mislead or confuse readers. For example, does it mean that the insurer will
not ask for details of the member’s health, or just that it won’t require them to attend a
doctor for a health assessment? It is submitted that the clause should state:
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4.28 If your cover has ceased due to a lack of contributions in accordance with section
4.25, it can be reinstated in the following circumstances without any assessment of
your health by the insurer being required, or break in cover…
Footnote 8 at clause 4.30 (and clause 4.22(c)) should similarly be clarified.

B.2 Duplicate insurance cover
11. The measures proposed at clause 4.31 only involve the trustee identifying insurance in
other funds. It is silent on what action, if any, is taken by the trustee once that has
occurred. The Code should clearly state the role and limits trustees have in facilitating
any consolidation, and caution against trustees providing any information to members
that could be construed as an opinion or recommendation in the nature of personal
advice. On that point, we refer to the instructive case prosecuted by the Australian
Securities and Investment Commission (ASIC) against BT Funds Management Limited
(BT) which alleged that in its telephone campaigns BT provided personal financial
product advice to customers, specifically recommending that customers roll out of their
other superannuation funds into their Westpac-related superannuation accounts.
The fact is that cessation, whether automatic or through consolidation, may result in a
member losing superior cover. Due to the low public engagement in super, this fact may
not be appreciated by the majority of affected members who are being unwittingly
disadvantaging by a consolidation.
We do not oppose automatic cessation of insurance in an inactive fund in principle;
however, we call for accompanying counter-measures to ensure that a member’s
insurance held in the prevailing fund is not inferior in its terms or less adequate in its
quantum to the cover being lost. That is why it is inadequate for the trustee to simply
identify, and inform a member of, an inactive fund without a broader account
rationalisation approach in place which consistently ensures that a member does not
end up worse off as the result of a consolidation.
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See paragraphs 31-34 of ALA’s submission to the ISWG dated 7 April 2017 for more
information.3
On a related note, the risk that multiple insurances may result in one or more policies
not being claimable is not limited to income protection offsets. This risk extends to total
and permanent disablement (TPD) exclusion clauses found in some super policies that
will not pay where a member is eligible to claim or has received a benefit on disability
grounds. See for example the following definition from the previous NGS
Super/CommInsure policy:
‘Excluded Member Means a Member to whom any of the following applies:
(a) a terminal illness, TPD, trauma or similar benefit has been paid or is payable or
can be claimed in respect of the Member under any insurance policy, whether
that policy be owned by the Member or another person (including the Fund or
another superannuation scheme);
(b) the Member has received, or is eligible to receive, a benefit, or has had a claim
for a benefit admitted, from:
(i) the Fund; or
(ii) another superannuation scheme;

on the basis the fund or scheme has found the Member to suffer from ‘permanent
incapacity’ or a ‘terminal medical condition’ under the Superannuation Industry
(Supervision) legislation or any legislation which replaces it; or

3

ALA, Submission to ISWG, Account balance erosion due to insurance premiums, 7 April 2017, [31][34], https://www.lawyersalliance.com.au/documents/item/878.
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(c) the Member had or was eligible to have cover under any group life policy issued
to the Fund and the Member:
(i) opted out of being covered; or
(ii) cancelled the cover; or
(iii) ceased being a member of the Fund.’
Such clauses are inconsistent with the objective of reducing underinsurance and the
taking of premiums for such cover is unconscionable. We call for a ‘Good Practice
Guidance’ against TPD clauses that offset or nullify one another.

B.3 Helping members to make informed decisions
12. The following parts of the Code require particular attention for consumer testing:
-

clause 4.8 through modelling to show consumers what insurance levels they
would get in dollar terms based on a premium capped at 1 per cent or 0.5 per
cent;

-

clause 4.31 regarding the identification of duplicate insurance;

-

clause 5.9 regarding variances in the classes of TPD wording available and the
definitional implications;

-

clause 5.29 regarding the accessing of information;

-

clause 6 regarding claims handing;

-

clause 11 regarding premium refunds;

-

clause 15.12 regarding sanctions; and
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-

the definition of ‘exceptional case’ and the implication where a case is an
exceptional case.

13. The Key Facts Sheet (KFS) should clearly explain the role of the trustee, including as being
one of fiduciary obligations to the member base as a whole, in the event of claim, and
not as an advocate for an individual in the ordinary sense. For example, trustees should
clarify how they interpret the obligation ‘to do everything that is reasonable to pursue
an insurance claim for the benefit of a beneficiary, if the claim has a reasonable prospect
of success’.4 For example:
-

whether its actions to pursue an insurance claim might extend to commencing
court proceedings on behalf of the member in the event that it disagreed with
an insurer’s decision, or whether its involvement in making a claim would end
at denial stage;

-

whether it will warn or protect the member if a court limitation is approaching.

The ALA points out that it is clear that by and large trustees do not take action to
commence court proceedings on behalf of members with reasonable prospect of
success, as confirmed by the cases won by claimants against insurers (and trustees) over
the years without any support from the trustee. Rather, trustees tend to leave pursuing
such an action to members themselves if the member happens to be savvy enough to
retain a lawyer and have the wherewithal to prosecute such a claim against the risks and
stressors involved. The inevitable consequence is that a proportion of members with
reasonable prospects of success who have claims declined do not seek legal help due to
their vulnerability and/or circumspection; meaning that they never receive their benefit
or any settlement reflecting those prospects. Clarity is needed on this issue, starting with
confirmation in the Code and the KFS that members have the option of retaining
independent legal representation in the event of a claim, and that important limitation
4

Section 52(7)(d) of the Superannuation Industry (Supervision) Act 1993 (Cth).
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dates apply (if trustees are not going to assume that role, which in our submission they
are not equipped or suitably insured to do).
Trustees should also confirm that information provided to them by the member is not
subject to legal professional privilege and may be obtained by the insurer.
The KFS and other mediums should contextualise the price and product offerings as
follows:
-

Price: the premium cost should be compared with equivalent cover available in
an independent benchmarked retail product for an insured from the same
demographic as the member;

-

Product: a rating of definitions should be developed with tiering TPD definition
classes to ensure a like for like comparison. For example, definitions that are
consistent with the superannuation early release provisions5 could be a Tier 1
policy and the use of ‘unable’ definitions is a Tier 2; a retraining clause is a Tier
3; pre-existing exclusion clause is a Tier 4; Activities of Daily Living a Tier 5, and
so on. A member could then easily compare coverage offered by different
policies. In that regard, we consider the definitional classifications at clause 5.9
of the Code to be insufficiently clear.

The proposed iteration of the KFS does define ‘Active Employment’ and demonstrates
how claim eligibility may be limited by the need to meet such tests. It does not appear,
however, that the ISWG proposed to actually tell members whether they currently meet
such a test, therefore failing to give them any certainty as to whether they have limited
cover. We submit that the KFS should confirm what the member’s current work status
is (that is, whether they have met the underwriting test for Active Employment by
meeting the minimum hours worked per week based on available data, so the member

5

Regulation 103C of the Superannuation Industry (Supervision) Regulations 1994 (Cth).
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knows what cover they actually have instead of having to be retrospectively
underwritten at the time of claim).
Furthermore, ‘Good Practice Guidance’ should ensure that full cover is granted where
either of the following has occurred:
(a) a certain qualifying period of unrestricted employment has passed; or
(b) a member’s compulsory super guarantee contributions made to the fund by the
employer is above a threshold set by the fund/insurer.
Neither of the above is burdensome administratively, as funds obviously have the data
on their members’ contribution periods and amounts ready to hand. Using that data,
funds and their insurers could determine the scope of cover for each member, and
clearly disclose same to them in their KFS and periodical membership statements. It is
submitted that the above approach is workable and reasonable: if after a qualifying
period of employment a pre-existing condition has not caused a member to cease work,
or within that qualifying period they are working sufficient hours to attract a certain level
of super guarantee contributions, then any such pre-existing condition’s effect on risk is
much diminished and the insurer ought to recognise that.
14. Generally yes, subject to other comments in this submission.
15. Greater surveillance and penalties for employers in breach of SG obligations.

B.4 Claims handling
16. Practical difficulties can be overcome by:
-

ensuring that requests for information from claimants’ doctors or other service
providers do not risk, compromise or interfere with their treatment and care;
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-

ensuring that the initiation of any surveillance or investigation is properly
founded on objective evidence that raises a bona fide belief that the claimant’s
behaviour is inconsistent with the claim, being evidence held prior to the
initiation of such investigations. We note that such tactics have frequently
resulted in the exacerbation of mental health claims;

-

ensuring that requests for authorities are not unnecessarily broad;

-

ensuring that insurers follow the Financial Services Council (FSC) Code as well as
their contractual and legal obligations, including by ensuring that any assertion
by an insurer that there have been ‘Unexpected Circumstances’ under the FSC
Code is considered fair and reasonable by the trustee based on all the
circumstances. For example, since the introduction of the FSC Code we have
seen insurers deem a request for Medicare records made months after the
initial claim lodgement as satisfying the ‘Unexpected Circumstances’ mechanism
under the FSC Code to justify delays in claim assessment. Such a request, like
requests for Centrelink and ATO records, is standard procedure in claims
assessment and should not be used to justify delay. Such practices will result in
a significant proportion of claims being deemed to have ‘Unexpected
Circumstances’, which contradicts the term itself;

-

ensuring that all requests for medical examinations are fair and reasonable and
that members are not sent to examinations by more than one expert of the
same or similar discipline (unless the original expert is dead or unavailable) to
prevent the unfortunate but real practice of ‘doctor shopping’. That accords
with the principle that courts are generally loathe to permit a multiplicity of
experts on a specific issue: Tvedsborg v Vega (2009) NSWCA 57; Hinset Pty Ltd v
Lane Cove Council (2011) NSWLEC 120; and

-

accepting and respecting that a proportion of members will chose to be
represented in their claims and to ensure that the Code facilitates such
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arrangements. In that regard, the ALA welcomes the foreshadowed
development of protocols for the engagement of legal practitioners and looks
forward to working with the ISWG on those protocols, noting that we proposed
such protocols by way of a Code of Practice almost two years ago.
See our additional comments, from paragraph 31 below, for more.
17. It is submitted that clause 6.28(c) of the Code should be amended to read: ‘all
documents obtained by us and the insurer during the assessment’.
With respect to the provision of information to a claimant in accordance with procedural
fairness obligations,6 disabled claimants are often overwhelmed by the volume of
material (often hundreds of pages) provided to them where they are not specifically
directed to the particular content relied upon by the insurer or trustee to foreshadow a
denial. For that reason, the Code should oblige trustees to identify the material said to
be adverse to the claim. Trustees should also be obliged to offer to provide the claimant
with a full copy of the relevant fund rules and insurance policy on request.
18. This is a matter for trustees to comment on.

B.5 Vulnerable consumers
19. No comment.
20. A ‘Good Practice Guidance’ should include that members granted early access to their
account balance on terminal illness grounds will also be given the option to be paid their:

6

-

TPD benefit if they have ceased working; or

-

death benefit if they have not ceased working.

For example, Sayseng v Kellogg Superannuation Pty Ltd & Anor [2003] NSWSC 945 per Bryson J.
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The risk of them losing insurance cover then falls away.

B.6 Premium adjustments
21. The ALA is wary of premium adjustment arrangements including because:
-

particularly where the trustee and insurer are related corporate entities (which
occurs mostly in retail funds), there is a moral hazard as the trustee is
incentivised to ‘rubber stamp’ the insurer’s decision. Indeed, there have been
dozens of court cases in which the insurer’s decision was overturned, even
though the trustee had approved that decision. In other words, it raises real or
perceived questions of conflict of interest on the part of the trustee and insurer,
which operates against a claimant member’s interests and which may not
accord with community standards and expectations.

-

they inherently cause inequity, disadvantaging members who cease their
membership and favouring new members.

22. If the industry is going to continue to engage in premium adjustment arrangements or
‘profit sharing’ despite the above and other issues, the Code should undertake that
trustees will not have regard to such arrangements in the administration of members’
claims and will also make publicly available data on the actual amount received from the
insurer in the past financial years.

B.7 Promoting our insurance cover, changes to cover
23. This is a matter for the industry to comment on. Suffice to say that improved datasharing with employers and insurers will be necessary. User-friendly modelling should
be available to members to show, for example, what impact a reduction or increase in
insurance will have on their underinsurance levels compared with their projected
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retirement savings, thus enabling them to make an informed decision. An industry
standard approach could be developed to offer such modelling online.

B.8 Refunds
24. The ALA particularly welcomes this reform subject to the following:
-

the offset clauses such as the example given at answer 11 above should be
banned by the Code;

-

a clear standard for any purported offsetting of Centrelink should be reached
and enshrined in the Code. We note that Centrelink imposes its own offsets
against income protection payments which prevail over the insurer’s. It is
obviously absurd and unfair for both entities to offset against one another;

-

a clear standard for the refund of premiums paid for coverage that will not
ultimately be provided, where the insurer avoids such cover under the Insurance
Contracts Act 1984 (Cth) on the basis of innocent or fraudulent nondisclosure/misrepresentation, should be enshrined in the Code; and

-

given that TPD and death cover are usually coupled, it is not clear whether the
refund referred to at clause 11.3 of the Code will refund the full coupled
premium including the death component on acceptance of a TPD claim. This
should be made clear.

25. No comment.
26. This is a matter for trustees to comment on.

B.9 Staff and independent service providers
27. This appears appropriate.
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28. This is a matter for trustees to comment on.

B.10 Enquiries and complaints
29. This appears appropriate, subject to our additional comments, from paragraph 31
below, and our other answers.

B.11 Governance, enforcement and sanctions
30. Regarding clause 14.3 of the Code, minimum standards for the data to be reported by
trustees should be set out including the following concerning claims:
a. enquiries;
b. lodged;
c. where the insurer has taken longer than the time prescribed in the FSC Code to
make a decision based on ‘Unexpected Circumstances’ or otherwise;
d. accepted;
e. declined by insurer;
f.

declined by trustee;

g. accepted after internal review by trustee and insurer; and
h. accepted after external review by trustee and insurer.
The ALA otherwise supports the reporting and publication of claims data by funds. The
data should be as transparent as possible. The ALA understands that data such as decline
rates can adversely affect a fund's brand, and that the way in which data is collected is
critical. Where a particular fund has a unique characteristic, such as the type of members
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or industry it supports that might affect the data, the fund ought to be able to publish
explanations as to these nuances with the data.

Additional comments
31. Regarding benefit design (clause 4 of the Code), it is not clear how trustees navigate the
requirement in s68AA of the Superannuation Industry (Supervision) Act 1993 (Cth) when
deciding not to provide a cohort of members with death or TPD cover, including the
process for determining ‘reasonable conditions’ pursuant to subsection 3, and whether
that process is the subject of regulatory approval. Greater transparency is needed on
that issue.
32. Clause 3.7(b) of the Code refers to an inability to work without any reference to the
suitability mechanism of education, training and experience. The clause is therefore
likely to mislead or confuse lay readers as to the nature of TPD cover and the
requirements of satisfying a claim.
33. The Code should confirm under the heading ‘Legal Status of the Code’ that it prevails
over the fund rules to the extent of any inconsistency.
34. The ISWG has not expressed its reasoning for clause 3.17 of the Code regarding the
cessation of the Code once legal proceedings have been commenced. Further, the clause
is likely to mislead or confuse lay readers as it does not refer to what such legal
proceedings may relate or against whom they are commenced. For example, if a
member sues an insurer but not the trustee, does the Code cease to apply? This is not
clear. What if a claimant sues regarding a TPD claim but also has an ongoing income
protection claim? Will the Code cease to apply in relation to all claims? If so, what is the
policy rationale for this?
35. Clause 4.28 of the Code refers to ‘active employment’ without defining the term. That
is likely to mislead or confuse lay readers, as such a term may be defined in the insurance
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policy and have a very different prescribed meaning from the natural meaning of the
term as found in the Code. Clarification is needed. Any clarification of the term should
also confirm on what day or over what period a member must be in ‘active employment’.
36. In our submission, the categories for TPD at clause 5.9 of the Code are inadequate and
are likely to mislead or confuse lay readers. For example, they do not once mention
retraining clauses, which can have huge impact on the operation of a definition to the
facts. They also group ‘unlikely’ and ‘unable’ definitions into one class when these are
legally distinguishable in very important ways that are well known to the ISWG. They
also fail to deal with benefit design regarding the payment of lump sum versus
incremental payments and that should be done here or elsewhere in the Code with
clarity. We again call for a tiering system for TPD, as discussed at answer 13 above.
37. The Code should affirm trustees’ commitment to have due regard to a TPD claimant’s
real world prospects of obtaining employment in the competitive labour market in
accordance with the legal authorities,7 so that the public can have confidence that the
test is not being applied theoretically.
38. Regarding claims handling, further to answer 16 above, the Code should include a
commitment from trustees to monitor and ensure the reasonableness of insurers’
requests and report breaches by insurers to the FSC Code Compliance Committee and/or
ASIC, including in respect of time limits and other obligations imposed by the FSC Code.
39. Regarding clause 6.13 of the Code, trustees should commit not to tell an enquirer that
they are ineligible to claim if they do not have cover at the time they make their enquiry
and will investigate whether they had cover at the time they ceased work.

7

See, for example, Diosdado Sayseng v Kellogg Superannuation Pty Ltd and Anor [2007] NSWSC 583
at [64], [73].
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40. Clauses 6.15 and 6.32 of the Code should provide for the provision of information to
claimants that important limitation dates apply, about which they can seek legal advice
(if trustees are not going to assume that role which in our submission they are not
equipped or suitably insured to do).
41. The Code should make it clear (around clause 7.11) that the trustees’ obligations under
the Code will not cease upon cessation of a member’s membership but will prevail as
long as the claimant was a member at the time of the insured event.
42. Clause 15.12 is currently not compliant with ASIC’s Regulatory Guide (RG) 183 Approval
of financial services sector codes of conduct regarding remedies and sanctions. No
reasoning has been given for the lack of compliance and it is submitted that consistency
with the RG is expected and important given the contextual history leading to the
formulation of the Code.
43. The definition of ‘exceptional cases’ is inadequate and is likely to mislead or confuse lay
readers. For example:
-

‘So late’ is undefined and open to misuse. The test of lateness should be
measured by actual prejudice suffered by the trustee or insurer consistently
with the principle enshrined in s54 of the Insurance Contracts Act 1984.

-

Sub-clause (c) should be amended as follows: the insurer has not provided
information to us that we require to make a decision about a claim or complaint
which we have requested from it in accordance with our obligations;

-

Sub-clause (d) should be amended as follows: you or your representative has
not responded to our reasonable enquiries or requests for information within a
reasonable period of time.

-

Otherwise a trustee could rely upon a request issued shortly before the reliance
is enlivened;
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-

Sub-clause (e) should be amended as follows: there are difficulties
communicating with you and such difficulties were not caused by us or the
insurer; and

-

Sub-clause (g) should be amended as follows: we or the insurer have evidence
to lead us to reasonably suspect that the claim is fraudulent, having regard to
the standard of proof required to make out such an allegation, and we have
given you such evidence and explained the basis for our suspicion.

44. The Code should clearly prescribe standardised procedures to be followed in the event
of a change of insurer in terms of the transition of cover to ensure that members have
continuity. That may be through a ‘no gaps’ approach, or by reference to the IFSA
Guidance Note 11 Group Insurance Takeover Terms.
45. We recommend a clause confirming that trustees will inform members and beneficiaries
of death claims who stand to receive a benefit that they have the choice of taking their
super death benefit in the form of a lump sum, a pension or a combination of the two,
and that they should consider getting financial advice before making this decision given
the significant tax and Centrelink implications. Many beneficiaries have no idea about
the implications of their decision and are usually simply sent a form asking if they would
like the funds paid by electronic funds transfer or cheque. Lower contribution caps make
this particularly important, as do the new rules that allow portability of super death
benefit pensions.
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