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Lawyer

Who we are

The AustraliarLawyers AlliancéALA)is a national association of lawyers, academics and
other professionals dedicated to protecting and promoting justice, freedom and the rights

of the individual.

We estimate that our 1,500 members represent up to 200,000 people each year in Australia.
We promote access to justice and equality before the law for all individuals regardless of

their wealth, position, gender, age, race or religious belief.

The ALA stged in 1994 as the Australian Plaintiff Lawyers Association, when a small group
of personal injury lawyers decided to pool their knowledge and resources to secure better
outcomes for their clientg victims of negligencé/Vhile maintaining our plaintiffammon

law focus, our advocacy has since expanded to criminal and administrative law, in line with

our dedication to justice, freedom and rights.

The ALA is representéd every state and territory in Australia. More information about us

is available on our website.

1 www.lawyersalliance.com.au
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Introduction

1. The Australian Lawyers Allianc&L(A welcomes the opportunity to have input into

the issues raised by thmsurance in Superannuatich2 NJ] Ay 3 DNR dzLJQa oL {
DiscussionPaper. Claims Handling. This submission makes comments tre

consultation questions B.1, B.2, B.3 and B.4 and C

Proposed ALA Draft Code Bfactice

2. The ALA has previously prepared a comprehensive Goafé of Practicecovering

both life insurers and superannuation funds relevant to group life claims. This draft
has been used in submissionggmvernment and thd=inancial Services Coun&is¢

on similar topics to those canvassed in the ISWG Discussion BégaersHandling

A copy of thedraft Gode is at Appendix A We would urge the ISWG to adopt this
draft or similar provisions in any Code it may recommend. In partiaifarses 8 to

14 are relevant to the current discussion paper.

B.1 Claimshandlingprinciples

3. Most people with death and/or disability insurance cover have obtained their

insurance cover automatically through an employment superannuation fund.

Given the involvement of superannuation funds both in providing this rmegded
insurance cger, and also the assessment and administration of claims Alh&
welcomes the development of an Industry Code to guide superannuation funds in

the principles to be applied when handling insurance claims.

It is noted that the ISWG has providstk suggeted principles which could be
included in @& IndustryCode. This submission makes comments that seek to refine
those principlesin addition to thosesixsuggested principles, the Akdcommends

that the principles in théndustryCode shouldalign with thetrustee€tuties under
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the Superannuation (Industry Supervisiéwa}1993(Cth)(SIS Actand the insurer's
obligations under thdnsurance Contracts Act 198&th) If the principles in the
IndustryGode conflict or do not align withlready existingstatutory obligations, it
may lead to unnecessary confusiand possible infringementst is thus essential

that the two areconsistent

6. Aside from the principles that may be covered undeiradustry ©de, it is essential
that there is broadicceptance and sigap to theCGode by superannuation trustees
and insurers on an industwide basis. Regrettably, that is not the case with the

current Life Insurance Code of Practjcde Code)

7. The current Life Code will come into effect from 1 20l/7. The Life Code is binding
upon members of thd&=SChut not on nommembers. There are a number of large
life insurance companies who are not presently members of the FSC. They include
Onepath Life, Qlnsure and Conmsure. Those compani&gll not be bound by the
Life Code, yet they offer insurance cover to many thousands of consumers.
Therefore,those consumers remain unprotecte8uch a gap should not arise with

the Industry Code, if its protections are to be adequate.

Role of superannuation funds claims-handling

8. One further significant failing of the Life Code is that it fails to bind superannuation
trustees to a basic level of clawhandling standards Thisignores the often

significant role thasuperannuatiorfunds play in the claims assessnt process.

9. There has been significant discussion in the industry and the media of various failings
of the life insurance industry to do with claims assment andmeeting the

expectations omembers

10. Superannuationfunds have a significant role to play the assessment of life

insurance claims. The actual role adopted by any particular fund can vary greatly
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depending on the internal arrangements of that fund. Seuperannuatiorfunds
outsource significant parts of the claims administration to the #asuor
alternatively to an administration or claims management company. Other

superannuatiorfunds are more handsn.

11. Noting the many different ways in whiskiperannuatiorfund trustees manage their
claims processes, it is important to ensuihat there is a basic minimum standard
that applies tosuperannuatiorfund trustees and insurers. Equally, it is crucial that
superannuationfund trustees and insurerare obligedto impose those minimum
service standards upon those winothey might engage to assish ithe claims
process including claims administration companies and surveillance companies

(and their agentswhere applicable).

12. It is noted that the ALA has previously provided a submission to the Senate Standing
Committee on Economics dated 7 March 20We do not wish to repeat that

submission in its entiretyout would refer you to paragaphs 3652 ofit.2

13. The ALA is aware of many occasions in which trustees promote the fact that they
KIS | Rdzie G2 FOdG Ay GKS YSYOSNRa o60Sad Ay
on behalf of a member in relation to a claim. It is important to emphasise that this

is not an accurate representation of the role of a trustee.

14! (NMHzZ 0SS A& F FARAZOALFNE | yR Kligthatis, Rdzie {2
the collectivemembers, not any individual memberhe interests of the individual
member and the collective membsnip can be in conflict: the collective
membership pays for an insurance payout to an individual member, so the collective

membership could be seen to have an intenestienying claimswhile an individual

2 Copy available online attps://www.lawyersalliance.com.au/documents/item/812
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member has an interest ithe claimbeing acceptd. A trustee is in a fiduciary role,

which must be distinguished from the role that a true advocate plays.

15. Superannuation funds and insurers alreaiperatein acontextwhere duties and
obligations to act towards members in good faith, and with due régartheir
interests exist Despite these clear statutory obligations, it is all too common to hear
of poor outcomes for claimants, either in relation to rejections or delays in the

assessment aheir claims.

16. Given this, an Industry Code thaimply places duties on trustees and insurers
without making them binding and enforceablis unlikely tosignificantly improve

the claims experience fanembers

Industry Code Compliance Committee

17. The best way to ensure consumer confidence in claims assessnemnisure that
the Industry Code is binding osuperannuationfunds and insurers and is
enforceable. The ALA believes the best model for eirigrthe Code is to establish
an IndustryCode Compliance Committ¢dtCCC)which is properly resourced and
has the capacity to conduct audits where necessafpe Code should also be

registered with ASIC and have regulatory oversight from ASIC.

18. The ICCGCshould include representatives from both the industry and consumer

organisationsto ensure that it has legitimadg resolving disputes

19. As has previously been stated by the Adisputesinvariablyinvolvea claimantwvho
isthe victim ofpoor claimshandling practices. Therefore, where th@dGdentifies
a failure by an insurer, the ICCC should have powers tovene and provide
assistance to the claimant which may include, for example, a requirement that the
insurer take a particular step within a timeframe, which may include making a

decision.
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20.ltisalso essentialthat KS L/ / / Q& LJ2 ¢ S NEd,sb tNdbcor@dmers NJ | y R LJc
can understandts role and whether they need to direct a complaint to the ICCC or

instead to arexternal dispute resolutioscheme or other body.

B.2 Standard timeframes for superannuation fund claims

21. The ALA recommendsat the timeframes for lodgement, assessment, decision
making and payment of claims through superannuationnd in Appendix B be

incorporated into thelndustryCode ande enforceable

22.The purpose of devising timeframes is to provide a timely, accountable and
transparent claims processing regime that facilitates prompt determination within
an agreed time periodLhis will ensure that claimants know what to expect, and will
have a benchmark to which they can hold insuracsountableif unreasonable

delays arise

23. The ALA would suggest that monitoring, enforcement and sanctions be introduced
for breaches of the timeframeproposed in the Discussion Paparthe form of
penalties adopting the FSC Life Code standaathsl providingaccess to an external

complaintsprocess for claimants.

24. Timeframes ought taapply to all claims through superannuatiotincluding the
payment of insured benefits (TPD, Trauma, Death, Income or Salary Continuance)
and early release of account balances on financial hardship or compassionate

grounds.

Advice to claimantsand evidencegathering

25. Superannuatiorcall centres should not discourage members from making a claim

when taking initial inquiries.
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In circumstances where the fund is not providing personalised advice, no judgement

should bemade as to the prospects or otherwise of a claim on the first call.

The fund should be obligated to send a claim form package in response to every
single query or request to claim, leaving it up to a member to decide whether to
complete and lodge a clairiVhere appropriate, claimants should be supported in

completing this documentation.

The fund should be obligated to recommetiit the member obtain independent
advice as this is the only true way a claimant can be properly adyesed avoids
the inherent conflict of interest that the fund has between the interests of the

membership as a whole and the interests of the individual member.

The fund should advise members of all insurance policy benefits to etimatrhey
are aware of all available benefits should be mandatory for the fund to issue a
letter or email confirming all potential insurance available in response to any query

or request to claim.

Wherever possible, the fund and insurer need to be mindful of the additional cost

to the member in okaining evidence to support their clainfFor examplein an

income protectionclaimA ¥ | YSY0oSNID&a YSRAOFIE O2yRAGAZ2Y
change withirthree months thenit should be adequate fgerogress statements

be provided ora quarterlybasisto minimise cost&nd inconvenience

The currentFSCLife Code guidelines in respect of medical examinations and
investigation interviews ought to be adopted in dngustry Codeleveloped by the

ISWG.

Theproposedtimeframes encouragérustees of fundsd be proactive in assesg
and administringthe claims process frotie notification of a claimas opposed to

waiting to react to any determination or decision from timsurer first.



33.

34.

35.

36.

37.

38.

39.

40.

This proactive assessment process gives credibility to the trustssshing an

independent determination of the claim.

Claimants need to be informed as to what the trust@psocesses are once an

insurer's decision is made.

If there is a claims review processneeds to be transparentf a formal meetings
to occur, then the claimant should be advised when the trustees will meet and

assess the claim.

The advice about the process needs to be given promptly ahere the claim is

rejected,within no more than 14 days posgjection of a claim by the insurer.

Where there is a disagreement between thrustees and thénsurer, the claimant
must be advised of the nature of the disagreerhemithin sevendays ofthe

determination having been made.

Involving the claimant in that process will enhance the trusteeslibility, which
can give members confidence that tliecision on their insurance claim tisily

being maddn their best interests.

B.3 Enhancing communications throughout the claims
journey

The ALA supports the development of minimum communication dgteds for
superannuation fundsThe quality of the communicatiphowever, also depends on
what information is being shared between the fund atslinsurer.It follows that

any communication standards need to apply to both the fund and the insurer.

The sandards ought to be mandatornbut much thought must be given to
enforcement of the standards. Mandatory guidelines without any strong method of

enforcement are useless:or this reasonany such standards must be capable of

10
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42.

43.
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enforcement by a ICCQ@vhich isproperly resourced antlasthe capacity to conduct
audits where necessaryhelndustryCode should also be registered with ASIC and

have regulatory oversight from ASIC.

Communication starts before the claim is broudFite availability of clear and easy
to-understand information about insurance coverage through sapauationis
essential. Summarisedproduct disclosure statementlocuments and insurance
guides are general in nature and may tend to mislead an individual claimant who
does not fit within theclassic profile of members making clairmibereforenot only

must general summaries of coverage be readily available to membatsalso
detailed documents and informatiohis would includeat the least the actual
insurance policy terms and conditisnclaim forms, claim requirements, insurance
claims philosophies and other policy and procedutocuments that detaihow

claims are conducted and assessed.

The ALA submits that this information should not be filtered by the fund or its insurer
but shoud be readily available via websites or member porfaéking the insurance
policy as an example, funds are notoriously bad at identifying the correct policy
which applies in anything other than the most straightforward cl&ften terms of

the policies equire consideration of prior versions or amendments made to the
policy. Having this information freely available will enable a member to obtain
advice and make an early informed decision about their prospectaaiing a
successful clainT.he ALA furthebelieveshat making this information available will
help to avoid the lodgement of a proportion of claims thiadve no prospect of

Success

As discussed above, it is inappropriate farperannuation trusteesto make
decisions fomembersabout how and wkn a claim should be lodged when they
are not in a position to independently advise and advocate for that member.
Allowing the members ready access to information and independent adsiearly

as possiblavill greatly reduce theumberof rejected claimgenerally.

11
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The first call where a membenquires about or intimates an intention to claim is a
crucial communication poiniThe ALA understands that many members in that first
call are either toldhat they cannot claim or that their claim will not sueck Some

are actively discouragddom claiming. There should be no advice given in that first
call about a member's prospeat$ their proposed claim being successiuhot. All
members should bencouragedto claim if they think they might be eligibler
benefits. Telling memberghat they cannot claim in circumstances where the
superannuationfund is neither an independent adviser nor an advocate is poor
practice andis not acting in the member's best interestis.is for this reason that
having freey available, clear and comprehensive policy information available is so

important.

It is also clear from the material available on industry representative websites and
the funds' own websites that members are being actively encouraged not to use a
lawyer or independent adviser in the claims procésghis is not acting in the
individual member's best intereskor reasons already articulatethe fund is in a
hopeles$y conflicted position with respectto advising members oanythingother

than the very baic requirements of what is necessary to clalihe fund cannot be

an independent adviser or advocate and is not equipped to act in an individual

member's best interest.

Financial advisers, insurance brokers and other professionals are capable of
providingindependent assistanc®nly lawyershowever, are qualified to provide

legal adviceThere can be no disputing that advice about whether a member is
covered by a policy and how the policy ought to be interpreted in an individual
member's own circumstaneeis legal advice which can only be provided by legally
qualified practitioners who are licensed to practice and held to high professional

standards. Disability claims are conducted within the sphere of contract law,

3 See, for example, http://www.superguru.com.au/manageur-super/insurancein-super/makinga-claim and
http://www.bussg.com.au/insurance/make-claim/forgetthe-lawyersclaimdirect-and-save

12
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insurance law, corporations law and thew of equity and trustsTo suggest that
these claims are always easy or straightforwargiisply untrue As such, funds

should be required t@ncouraganembers to obtain independent legal advice.

The claimant's access to documents generated by thaimcis an area where
further minimum standards are requiredMedical reports obtained about the
claimant should be provided to the claimant as soon as they are received and not as
part of a lastminute procedural fairness procesghe claimant should be given the
ability to review and respond to reports being written about them to ensure that
anyinaccuracies in reports are corrected before they are used for any purpbse.
ability to comment on and put into context medical and &tional opinions about
them is a fundamental right of a claimaRtivacy laws require that these documents
be made available to claimanfBhere are exception®f course such as in cases of
suspected fraudbut they are exceptionsThe general rule shdd be that reports
are provided to the claimant throughout the course of ithelaim as they come to
hand.

Obligations in relation to procedural fairness require clarification generéligre

are consistent problems with procedural fairngssvidedby superannuationfunds

and sometimes even their insuremrocedural fairness principles are not satisfied
merely by the provision of a copy of a bundle of documents at the end of a elaims
assessment proces®rocedural fairness requires that in an appropiaase the
proposed decisiomaker articulate which parts of the evidentieey haveseen
which they consideto be adverse to the claim and what possible conclusiong the
aredrawing fom that evidenceThis is so the claimant can respond and clarify their

position on those issueand if necessary seek further evidence.

13
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B.4 Claimshandling governance

49.

50.

51.

52.

A complaint lodged with a superannuation fund by a consummeupposed to be
resolved withinthree months It is our experience that this timeframe is frequently
not met, and a complaint can be delayed far in excess of what is reasonable, and
with few consequences for theuperannuationfund or insurer. Thignequity has
contributed to the already significartiacklog of the Superannuation Complaints
Tribunal causng furthersignificant delays which create poor consumer outcomes,
even where the claim is accepted. It is therefore important to ensure that the
IndustryCode includes specific obligations to ensiia a complaint/review is dealt

with fairly, efficiently and with independence from the original decisioaker, and

must be resolved within enforceable timeframes.

An area of significant concern is delays in claims and in review decisions. That is
particularly so wherg for example the benefit being claimed is an income
protection benefit, which is designed to provide income in the short term. The entire
design and purpose of income protection insurance can be undermined if an insurer

takestoo longto assess the claim.

Accordingly, whd there will belegitimatereasons why certain claims take a longer
time than others, the ALA believes an important part of gateimshandling
governance is to ensure that there are not systemic delays in assessmentroé.

To that end, the ALA believes that there should be accurate collection of data
relating toaverage claim timeframes and average timeframes to resolve complaints.
The data should be reported to the ICCC on an annual basis to enable the ICCC to

conaduct an audit or make further enquiries, if necessary.

The ALA otherwisenderstandghat superannuatiorfunds and insurersften have
significantly different operating procedures, and it is unnecessary to be prescriptive
as to the structure of the governae frameworkso long as minimum standards are

being met.

14
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C Further consideratios

53.

54.

55.

56.

The ALA supports the reporting and publication of claims data by fUi#sdata
should be as transparent as possilllbe ALA understands that data such as decline
rates @n adversely affect a fund's brand and the way in which data is collected is
critical. Where a particular fund has a unique characteristic such as the type of
members or industry it supports that might affect the datle fund ought to be

able to also pulish explanations as to these nuances with the data.

The minimum types of data collected should incletiems

a. enquiries;
b. lodged;
c. accepted;

d. declined by insurer,;

e. declined by trustee;

f. accepted after internal review by trustee and insurand

g. accepted afteexternal review by trustee and insurer.
The ALAsupportsthe current exemption of insurance clairtgandling from being
categorised asa financial serviceClaimshandlingis an assessment and decision
making process and should not require the giving of advice by the insurer or
superannuationfund to a consumerlf, however, superannuationfunds insist on

acting as quasadvocates and advisers for their members bringing claifmen

removingthe exemption is more likely to be appropriate

The ALA sees little merit in an industuynded claims assistance servigéis is what

the superannuatiorfunds are meant to be doing anywalo abdicate this process

15
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to an external service undermines the fund's statytobligations to assist members

to pursue claims where there is a reasonable prospect of suécess.

It is noted that the feedback questions in this section do not seek feedback on the
comments contained in thBiscussiorPaper about the involvement of lafirms in
claims.The assumption that a member ¥nnecessaril§paying fees to pursue a
claims process is flawedMembers are receiving a valuable service from
independent skilled professionals who are entitled to be paid a fair fee for their
work. Members can seek assistance for reasons other than the complexity or
otherwise of the claimMembers are injured or ill and most commonly experiencing
the lowest point of their livesThey need independent advice and advocauyt
general summarised advicgooor quality assistance and lengthy delays from
superannuationfunds and their insurerswhich are currently all too comman
Access to independent legal advice is a fundamental right and we reiterate our
previous comments in relation to the legal naturktbe advice required regarding

these claims and that only qualified lawyers can provide that advice.

The ALA would welcome the opportunity to meet with the ISWG regarding this issue

to more fully expand on our feedback in this regard.

Recommendations

TheALA makes the following recommendations:

1 Any hdustryCode must be consistent with relevant legislation, including the SIS

Act and thelnsurance Contracts Act 1984

41t is important to distinguish the statutory obligation to assist members, by providing claims forms

by R

NEGASHAYI AyadNBNBEQ F535SaaYSyd RSOA&A2yas | yR

are most appropriately provided by an independent lawye
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Broad acceptance of the Industry Code should be encouraged, so that all

members ofsuperannuation funds are covered,;

There should be a basic minimum standard of claims management that applies

to superannuatiorfund trustees and insurers;

An adequately resourced ICCC should be established with representatives from
both industry and consuer groups. The role and powers of this Committee

should be clearly publicised,;

Standard, enforceable timeframes should be included in the Industry Code in

line with Appendix A,

Superannuation funds should ensuthat members are not advised that
potential claims would have no prospect of success. Memistrsuld have
access to all relevant policy documents, be informed of all available policy
benefits, be sent a claims pack anghcouraged to obtairindependent legal

advice;

Fund processes should be transpatreand ensure that claimants are informed

of the progress of their claims at timely intervals;

Clear, regular communication and access to relevant documents should be

required under the Industry Code;

Superannuation funds should refrain from discouragioi@imants from
claiming. Instead, they should provisgeembers withinformation about the

right to seek independent advice;

Medical reports obtained about the claimant should be provided to the claimant
as soon as they are received. Claimants should betal&yiew and respond to
reports being written about them to ensure that inaccuracies in the reports are

corrected before they are used for any purpose;

17
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9 The Industry Code should contain specific obligations to ensure that a complaint
or request for revievis dealt with fairly, efficiently and with independence from
the original decisionmaker, and must be resolved within enforceable

timeframes;

1 The ICCC should collect data to provide an accurate picture of average claim
times andthe average time taken taesolve complaintsand requests for

review. Minimum data to be collected should be stipulatedd

1 No industryfunded claims assistance service should be implemented, as this
g2dz2 R dzy RSNXYAYS FdzyRAQ ail (dzi2a2NB 26t A3 GA
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AppendixA

Superannuation Disability Claims
Code of Practice
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Proposal / Foreword

The Superannuation Disability Claims Code of PragtieeCode)provides a unique
opportunity to include claimants and their representatives in a joint partnership wigh t
superannuation industry to improve the disability claim making process.

The aim of thiCodeis to establish a best practice guide that will raise industry standards,
encourage cooperationmore informed relationshipand promote community confidetec
TheCodecovers superannuation total and permanent disability (TPD), income protection,
salary continuance, terminal illness, death and other cldiigims)and willacknowledge
that claimants are often facing financial, psychological and phydiedlenges when

making such claims.

This comprehensive set of rules will be developed in conjunction with all industry
stakeholders, including funds, insurers, lawyer advocates and other claims service
providers. It will be different to most codes of ptiae that are limited to the conduct of

the relevant industry members and will require all signatories to work cooperatively in the
interests of claimants.

TheCodewould be nonbinding, although it could be subject A&51Gndorsement or
approval in thefuture and it will apply to all superannuation fundeetail, industry,
corporate and public sector funds.

TheCodewill be written in plain English and designed to complement and extend
legislative requirements. It will place obligations on all pariiesrork cooperatively, to
avoid obstructionist and time delaying conduct and to take into account claimants
experiencing hardship and financial difficulty.

TheCodeaims to set out clear processes for making claims including procedures for:
communicatingwith claimants, the exchange of information and documentation, obtaining
expert reports, timeframes for decision making, paying benefits and for dealing with
complaints.

TheCodewillNE A LISOG | Of F AYIlI yiQa pdviseobligsoss om S S
claimant lawyers to minimise adversarial or legalistic conduct. It will require active and
genuine participation in the claims and internal complaints process before action is taken
in the Superannuation Complaints Tribunal or courts.

The task boverseeing that th&€odecontinues to meet its objectives and is effectively
monitored and enforced will be undertaken by the Code Compliance Comntitie€CL
TheCCavill comprise an independent chair, a consumer representative, lawyer
representatie, and a superannuation and insurer representative.

20
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TheCodewill be a living document, improvements should be made as and when required
and it should undergo a mandatory three year review.

The hope is that thi€odewill raise standards and complemethie legislative

requirements that already set out how superannuation funds and their insurers deal with
members and their lawyer representatives when making a disability claim.

21
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DEFINITIONS

1.1. ASIC; Australian Securities and Investment Commission

1.2. Claim/s tunder this Code dPracticeClaim or Claimsefers to claims fototal
and permanent disability benefits, income protection, salary continuance,
GSNXYAYLFE AfftySaazr RSFEGIK FyR 20KSNJ OfF AYa
superannuation fund entitlements.

1.3. Claimant/stA y Of dzZRSa G KS @Ml AYIyiQa NBLINBaSyi

1.4. CCC-Code Compliance Committee

1.5. Code- Superannuation Disability Claims Code of Practice

1.6. SIS Act Superannuation (Industry) Supervision 2293 (Cth)

1.7. SIS RegulationsSuperannuation (Industry) Supervision Regulaticgs}

1.8. We ¢ includes all signatories to this CodeRyhctice

INTRODUCTION

2.1. Wehave entered into this voluntargodewith the Code Compliance
Committee

2.2. ThisCodecommits us to uphold certain standards when providing services
related to the making of a disabilitylaimunder a superannuation fund.

2.3. Werecognise our relationships witBilaimantsand their best interests at this
time are the foundation®f our business and the purpose behind tBisde

2.4. Weacknowledge thaClaimantsmay be undergoing physical, finariciend /
or emotional hardship and that our primary goal is to work together to
expedite theClaimmaking process and ensure it is user friendly.

2.5. The terms of thi€oderequire us to be open, fair and honest in our dealings
with other industry stakeholderand Claimants.

2.6. ThisCodeaims to work with the statutory obligations covering our conduct

and in no way limitglaimant and stakeholder rights. Ti@®dealso deals with
issues not dealt witln legislation.

23










































